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IN THE COURT OF THE J.M.F. C Nalbari, ASSAM. 

G. R. Case No. 820/2015 

U/s 341/323/34 I.P.C 

                                                 

STATE 

-Vs- 

Saher Ali & Ors. 

……….Accused 

                    

   

PRESENT:  Smt. Z. Chaliha, A.J.S. 

                      Nalbari, Assam 

 

For the Prosecution: Mr H. Sarma    ..Learned A.P.P. 

For the Defence: Mr. K. Barman    ..Learned Defence Counsel 

 

Evidence recorded on: 22.09.16, 29.04.17, 16.08.17, 10.10.17, 

Argument heard on: 9.05.18 

Judgment delivered on: 22.05.18 

 

 

JUDGMENT 

1. The   prosecution case in brief is that the informant Chaleman Ali lodged an 

ejahar with Belsor P.S, on 07.06.2015 alleging inter-alia that on 06.06.2015 at 

around 7:30 pm at village Bangaon, Madracha Chowk when his brother 

Sanmohammad Ali went to buy chicken meat from the accused Saher Ali’s 

shop, he had an altercation with the accused person over unavailability of 

chicken meat, and thereafter the accused Saher Ali with a dao had severely 

assaulted Sanmohammad after which he was admitted to Nalbari hospital and 

later on admitted to G.M.C for further treatment. Hence the case. 

2. That on receipt of the ezahar at the P.S, it was registered as Belsor P.S case No. 

114/15 u/s 326/34 I.P.C. On the basis of the ‘ezahar’, police started 
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investigation and after completion of investigation finding prima facie materials 

against the accused Saher Ali, Baban Ali and Mithun Ali, the police submitted 

the case in Charge-sheet U/s 341/323/34 of I.P.C. vide Charge-sheet no. 97/15 

dated 29.07.15. 

3. That on submission of the charge-sheet it was accepted and cognizance was 

taken U/s. 341/323/34 I.P.C. by this court.  As the accused persons were on 

police bail at the stage of investigation, summon were issued to them and on 

their appearance they were allowed to go on court bail to face the trial. 

4. That copy was furnished to the accused persons and on finding prima facie 

materials of offence, particulars of offence and substance of accusations for 

offence u/s 341/323/34 IPC were explained to the accused persons and were 

asked individually whether they pleaded guilty, to which they pleaded not guilty 

and claimed to be tried. 

5. That in the course of hearing, the prosecution side examined 6 nos. of 

witnesses. The prosecution side marked and exhibited 3 nos. of documents.  

The accused were examined u/s 313 CrPC.  The defence case is of total denial 

and they declined to adduce any evidence. 

 

6. Points for determination :- 

i. Whether the accused persons, on 06.06.2015 at around 

7:30 pm at village Bangaon, Madracha Chowk in 

furtherance of their common intention, wrongfully 

restrained Sanmohammad/victim and thereby committed 

offence u/s 341/34 I.P.C? 

ii. Whether the accused person on the aforesaid date, time 

and place in furtherance of their common intention 

voluntarily caused hurt to the victim and thereby 

committed offence u/s 323/34 I.P.C? 
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7. Discussion, Decision and Reasons thereof:- 

Heard arguments of both sides. Perused the Case Record. My findings are as 

follows: 

8. In the instant case the prosecution examined the informant Chaleman Ali as Pw 

1. Pw 1 deposed in his evidence that one year and four months ago at around 

7:30 – 8 pm, he saw Mithun, Saher and Baban Ali attacking Chand Mohammad 

with sharp object and when the informant reached the P.O, the accused 

persons fled away. Thereafter the informant had admitted the victim to SMK 

Civil Hospital and later on was forwarded to GMC for treatment. Pw 1 further 

stated that he had lodged the ezahar after two days of the alleged incident and 

that the ezahar is exhibited as Ext 1, wherein his signature is exhibited as Ext 

1(1). The informant states that the victim in the instant case is his own brother.  

Pw 1 in his cross revealed that Anser Ali, Babul Ali and Kutub Ali lives near P.O., 

but when he reached there, no one was present at P.O. However, when he 

screamed – Babul, Anser had come to P.O. Pw 1 revealed that he have not 

narrated the alleged incident to nearby people and he did not communicated 

with Chand Mohammad while lodging the ejahar. Pw 1 revealed that he had an 

altercation with Saher and Babul and that police have not seized his blood 

stained clothes. 

9. Pw 2 – Chand Mohammad Ali who is the victim in the instant case deposed in 

his evidence that one year and four months ago, at around 8 pm, when he 

went to purchase chicken meat from the accused Saher Ali’s shop, the accused 

refused to sell him any meat and thereafter both the victim and the accused 

landed into an argument, after which the accused Saher, Mithun and Baban Ali 

chased Chand Mohammad Ali and assaulted him with dao. Thereafter, the 

victim was rushed to nearby hospital for his treatment and he gained 

consciousness at GMC. Pw 2 deposed in his evidence that the accused person 

along with the co-accused was having liquor at their shop.  

Pw 2 in his cross revealed that near Saher Ali’s shop, there are shops of Rafik, 

Yunus and Moinul and they have seen Saher, Baban and Mithun chasing him 

with dao. Pw 2 revealed that near P.O., there are houses of Anser, Manu and 

Babul Ali. Pw 2 revealed that police have not recorded his statement. Pw 2 
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revealed that there was a knife with Mithun Ali and that his clothes were 

stained with blood, but police did not seized his clothes. Pw 2 also revealed 

that he was admitted in hospital for 20-25 days. 

10. Pw 3 and Pw 4 are completely hearsay witness. 

11. Pw 5 – Ratul Ali deposed in his evidence that 2 years ago at around 6:30 – 7 

pm, he saw Baban and Bansi arguing with each other. He denied any 

suggestions put to him. 

12. Pw 6 – Mahendra Lahkar who is the I.O and is evidence is of routine in nature, 

depicting the various stages of investigation. 

13. I have the arguments of both the Ld APP and the defence counsel and also 

have carefully gone through the evidence record. 

14. It appears from the evidence on record that here Pw1 and the Pw2 who is the 

victim are the vital witnesses for the prosecution.  From the evidence of Pw2 

that Pw1 is his elder brother. It is well settled that the relationship of witnesses 

do not affect their credibility. If their evidence is found to be consistent and 

true, the fact of being a relative cannot by itself discredit their evidence. In 

other words, the relationship is not a factor to affect the credibility of a witness 

and the courts have to scrutinise their evidence meticulously with a little care.  

15. Coming to our case, Pw1 in his evidence had deposed that at the time of 

assault on PW2 he was present at the place of occurrence and he had seen the 

entire evidence. He further states that it was he who took Pw2 to hospital. But 

surprisingly Pw2 in his evidence did not made a whisper that Pw1 was at the 

spot at the time of occurrence. On the other hand it was found from a section 

of his cross examination that Rafiq Ali, Younus Ali and Moinul Ali who had 

shops near the vicinity of the place of occurrence had seen the occurrence. 

Nowhere from the evidence of Pw2 could the presence of Pw1 at the place of 

occurrence at the relevant time be gathered. 

16. Again it is found from the evidence of Pw2 that Rafiq Ali was eye witness of the 

occurrence however in his evidence Rafiq Ali declined to have any knowledge 

of the alleged occurrence. The other so called eye witnesses Younus Ali and 

Moinul Ali were not examined by the prosecution. Moreover, it is evidence of 

Pw2 that the all three accused persons simultaneously assaulted him with dao 
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but on close look of his injury report found with the record it appears there is 

no multiple cut injuries on his body. Had Pw2 been attacked by three assailants 

with sharp weapon there would have been multiple cut injuries on different 

parts of his body. It is almost impossible that the blows from all the accused 

person would fall on the same region of the body and cause one single injury.    

17. In the instant case Pw1 and Pw2 were cited as star witnesses for the 

prosecution. However their evidence falters on many vital aspects. It is the 

duty of the prosecution to prove the case against the accused beyond 

reasonable doubt. Prosecution cannot base its case on surmises and 

conjectures. It had to lead its case through hard evidence. It is well settled that 

suspicion however strong cannot take the place of legal proof.  

 

 

 

      ORDER 

 

Hence considering the above discussions, the accused persons Saher Ali, Baban 

Ali and Mithun Ali are not found guilty u/s 341/323/34 I.P.C and accordingly 

acquitted and set at liberty forthwith  - 

 

The accused person’s bail-bond also stands cancelled after expiry of the 

appellate period. 

 

Seized articles, if any are to be disposed off as per Sec 452 Cr.Pc. 

 

Pronounced by me on this open Court, this 22nd day of May, 2018 under my 

hand and seal of this Court. 

 

Typed by me and corrected by me: 

 

Zubee Chaliha, J.M.F.C, Nalbari.  
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IN THE COURT OF THE J.M.F. C Nalbari, ASSAM. 

G. R. Case No. 820/2015 

U/s 341/323/34 I.P.C 

                                                 

STATE 

-Vs- 

Saher Ali & Ors. 

……….Accused 

 

ANNEXURE :- 

 

1. PROSECUTION WITNESSES :- 
 

P.W 1 : Chaleman Ali (Informant), 

P.W 2 : Chand Mohammad Ali (victim), 

P.W 3 : Rafik Ali, 

P.W 4 : Rupchand Begum, 

P.W 5 : Ratul Ali, 

P.W 6 : Mahendra Lahkar (I.O), 

 

2. DEFENCE WITNESSES: 

 NIL. 

3.  EXHIBITS (BY PROSECUTION SIDE): 

     Ext 1: Ezahar, 

 Ext 1(1): Signature of the informant, 

 Ext 2: Sketch map, 

 Ext 2(1): Signature of I.O.,  

 Ext 3: Charge sheet no. 97/15, 

 Ext 3(1): Signature of I.O. 

  

4.  EXHIBITS (BY DEFENCE SIDE): 

 NIL. 

 

 Typed by me and corrected by me:- 

 

 Zubee Chaliha, J.M.F.C, Nalbari. 


